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INTRODUCTION

1. This matter comes before the Guam Public Utilities Commission [“PUC”] upon the
Order dated August 30, 2018, approving the request of Senator Telena Nelson,
Chairperson of the Utilities Committee, that the PUC investigate certain transfers of
funds from the E911 Fund to the General Fund of the Government of Guam.!

2. Senator Nelson’s Request for Investigation alleged that certain transfers of E911
funds to the General Fund violated Guam law by allowing the use of E911 funds for
purposes other than those authorized by law, which include the upgrade and
modernization of Guam’s Emergency response system.2

W

. The Request alleged that “$4 million was taken from the E911 Fund apparently

without any notification to the Public Utilities Commission or I Liheslaturan
Guahan.”3

4. Under Title 12 GCA, Article 3, “911” Surcharge (hereinafter referred to as “the Act”
or the Surcharge Law), the PUC is granted broad regulatory authority to determine
whether “any person or entity” has violated any provision of the “Act” 4

5. The PUC instructed its Administrative Law Judge to conduct an investigation of the
relevant facts concerning transfers of E911 funds to the General Fund, to determine
whether such transfers violated the Act, and to consider appropriate remedies.5

6. The ALJ now submits his Report on the E911 Fund Transfer Investigation to address
the issues set forth in PUC Order of August 30, 2018.

1 Letter from Senator Telena Cruz Nelson to PUC Chairman Jeffrey Johnson, dated June 26, 2018,

concerning Transfers of Money from the Enhanced 911 Emergency Reporting System.
21d.

31d.
412 GCA §12302(a).
5 PUC Order, GTA Docket 18-02, dated September 30, 2018; see also 12 GCA §12302(c).



AL]J Report

Request for E911 Investigation
GTA Docket 18-02

January 15, 2019

BACKGROUND - THE FACTS

7. On October 25, 2017, the Speaker of the Guam Legislature, Benjamin J.F. Cruz, sent a
letter to the Director of Administration regarding “Halt Special Revenue Fund
Permanent Transfers to the General Fund.”; in his Letter, Speaker Cruz requested

that the Director should “immediately” cease transfers from Special Revenue Funds
to the General Fund.6

8. Speaker Cruz stated as follows with regard to the E911 Fund:

“Enhanced 911 Emergency Reporting System Fund

The Enhanced E911 Emergency Reporting System Fund (E911 Fund)
provides a source of funding for costs associated with Enhanced 911
Emergency Reporting System and equipment and system costs as
necessary. Between Fiscal Years 2014-2016, the DOA has permanently
transferred approximately $3,041,134 out of the E911 Fund to the General
Fund, thereby artificially increasing the General Fund balance.

Such transfers are exempted in § 12304(f), Chapter 12, Title 12 of the Guam
Code Annotated, which states, “Notwithstanding any other provision of
law, no monies in the Fund shall be expended for purposes other than
provided for in this Section, without the expressed approval of I
Lehislatura. The Fund is exempt from any transfer authority.”

9. Further facts came to light in a series of letters written in June, 2018 concerning
transfers of E911 Funds to the General Fund. In a letter to Governor Eddie Calvo, a
Commissioner of the Federal Communications Commission, Michael O'Rielly,

indicated to the Governor that almost $4 million had been transferred out of Guam’s
911 fund.”

10. Commissioner O'Rielly further requested that the Governor cease the diversion of
these funds for purposes other than the 911 system, as the “citizens of Guam rely on
the 9-1-1 system to work in their most dire times of need.”8

6 Letter from Speaker Benjamin J.F. Cruz to Christine W. P. Baleto, Director, Department of
Administration, Re: Halt Special Revenue Fund Permanent Transfers to the General Fund, dated October
25,2017, at pgs. 1-2.

7 Letter from FCC Commissioner Michael O'Rielly to the Honorable Eddie Calvo, Governor of Guam,
dated June 20, 2018.

8 1d.
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12.

13.

14.

15.

16.

In Governor Calvo’s response to Commissioner O’Rielly, the Governor indicated
that on September 16, 2017, the Guam Legislature had enacted a budget bill which
“authorized the appropriation of monies contained in special funds even though
the appropriation was not related to the purposes of the fund...”?

The Governor stated his belief that the transfers had been made in accordance with

both local and federal law, and that there had been no disruption of emergency
response services.10

Speaker Benjamin J.F. Cruz wrote a letter to Commissioner O'Rielly, disputing the
claim in Governor Calvo’s letter that the Legislature had authorized the transfers

from the E911 fund to the General fund; he opined that the transfers violated both
Guam and federal law.11

Governor Calvo contended that the Legislature had authorized the release and

transfer of E911 funds by virtue of Public Law No. 34-42, Chapter XIII, Section 22,
which provides as follows:

Authorization to Use Special Funds. Notwithstanding any provision of
law, all appropriations from Special Funds contained in this Act, which
are not in conformance with the statutory uses of said funds, shall be
authorized for use in FY 2018.

However, Speaker Cruz rejected the argument that Section 22 was applicable, and
indicated that the same Public Law, 34-42, Chapter XIII, Section 13, authorized the
Guam Fire Department to expend all revenues collected by their designated Special
Funds for “the purpose authorized by statute.”

The Speaker contended that the E911 funds for fiscal year 2018 were not excess or
lapsed funds authorized to be expended. Although not applicable, the section of
law relied upon by Governor Calvo could only be applicable, in any event, for
FY2018, and clearly was not applicable to transfers of funds which occurred in prior
fiscal years, as the section of law was not to be applied retroactively.

9 Letter from Eddie Baza Calvo, Governor of Guam, to Michael O’'Rielly, Commissioner, Federal
Communications Commission, dated June 21, 2018.
10]d. atp. 2.

11 Tetter from Speaker Benjamin J.P. Cruz to Commissioner O'Rielly, dated June 22, 2018.
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17. Burther facts concerning the transfers of E911 funds were established before the

Guam Legislature through testimony in the FY2019 Budget Hearing for the Guam
Fire Department, conducted on June 15, 2018.12

18. The Acting Fire Chief, Joey San Nicolas, presented the GFD proposed budget for

FY2018. In attendance for the Legislature were Speaker Cruz and Senator Telena
Nelson.

19. The testimony of Acting Fire Chief Joey San Nicolas establishes that the following
amounts were withdrawn from the E911 Fund and transferred to the General Fund
of the Government of Guam between FY2014 and FY2017:

FY2014$1,839,854.00
FY2015$% 712,500.62
FY2016% 488,779.00
FY2017$ 839,582.81

$3,880,716.43

20. The testimony of Acting Chief San Nicolas indicates that a total of $3,880,716.43 was
withdrawn from the E911 fund and transferred to the General Fund of the
Government of Guam.

21. Acting Chief San Nicolas testified that the funds transferred out were in part
“lapsed” or “unappropriated” funds that were not utilized by GFD for the purchase
of the Next Generation E911 System, which was estimated to cost $2.5 Million. The
proposed Fire Department Budget also contained an annual appropriation of
$400,000 for maintenance of the proposed new E911 System.

22. Acting Chief San Nicolas further stated his belief that the transfer of the E911 funds
was in violation of federal law; the funds transferred were not given to the Guam
Fire Department and were therefore never used for the maintenance and operation
of the E911 system, which was the purpose for which the E911 fund was created.

The unappropriated funds were “transferred by the Department of
Administration.”

23. The testimony of Acting Chief San Nicolas’ establishes that the funds transferred
from the E911 fund to the General Fund were not used for the purposes intended

12 You Tube Recording of the FY2019 Budget Hearing before the Guam Legislature for the Guam Fire

Department, June 15, 2018, (Committee / Budget Hearing - B.J.F. Cruz - Guam Fire Department - June 15,
2018)
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25.

26.

27.

28.

29.

30.

under Guam or federal law, that is the operation and maintenance of an E911
system.

Acting Chief San Nicolas stated that he did sign acknowledgements to the Directors
of Administration that the Department of Administration of the Government of
Guam had permanently transferred various amounts out of the E911 Fund. Every
fiscal year the Department of Administration transferred funds from the E911 fund
that had not been utilized or encumbered by GFD.

Acting Chief San Nicolas clarified that it was the Department of Administration
which transferred funds from the E911 Fund to the General Fund. Department
officials had told him that the transfers were a “part of their accounting principles.”
Acting Chief San Nicolas denied responsibility for the transfers but indicated that
the Department caused such transfers to be made.

Subsequent to the PUC'’s authorization of this investigation, on September 2, 2018,
the ALJ wrote the Deputy Director of the Bureau of Budget and Management
Research, and requested certain information concerning the transfers of E911 funds

and the use of such funds for purposes other that E911 operation and
maintenance.13

The ALJ further reviewed legislative testimony regarding the Fire Department
Budget, and E911, which was obtained from the Guam Legislature.

In October, the Governor’s Chief Legal Counsel, Sandra Miller, contacted the ALJ
concerning this matter.

On December 13, 2018, through the arrangement of the Governor’s Chief Legal
Counsel, the AL] met with Government of Guam Officials concerning the E911
Fund, including Ms. Miller, Edward Birn, Director of the Department of
Administration, Michael Uncangco, Acting Fire Chief, Guam Fire Department,
BBMR Deputy Director Lester Carlson, Grace Edrosa (General Accounting

Supervisor) and Michael Cabral from the Department of Administration Division of
Accounts.4

Attached hereto as Exhibits 1 through 4 are Journal Vouchers and Permanent
Transfer Acknowledgements for Transfers of Funds from the E911 Fund to the
General Fund of the Government of Guam for Fiscal Years 2014, 2015, 2016, and

13 Email from AL] Horecky to BBMR Director Lester Carlson, dated September 7, 2016.
14 The ALJ thanks Chief Legal Counsel Sandra Miller for arranging the meeting; all of the officials present
were very helpful in providing all information requested by the ALJ.

5



AL]J Report

Request for E911 Investigation
GTA Docket 18-02

January 15, 2019

31.

32.

33.

34.

35.

2017 respectively. These documents confirm the amounts of the transfers as

established in the Testimony of Acting Fire Chief Joey San Nicolas before the Guam
Legislature.

Director of Administration Edward Birn explained that the E911 Fund is a separate
fund, a Special Revenue Fund; however, there is no separate bank account for the
E911 fund. Accounting Supervisor Edrosa further explained that the E911 Fund is
an account mechanism to track the revenues and expenditures of the Fund. E911

surcharges are deposited in the General Fund Bank Account but recorded as E911
Revenues.

Director Birn indicated that funds borrowed by the General Fund from the E911
Funds are “interfund receivables” due from the General Fund. At the end of the
fiscal year, these receivables are treated as “permanent transfers” from the E911
Fund to the General Fund, as the General Fund is not able to repay the funds to the
E911 Fund. Funds transferred from E911 to the General Fund are used for purposes
other than E911. In some cases, such funds could also be used for purposes related
to the Fire Department, such as Fire Trucks, but not directly related to E911.

The Director and the Accounting Officials emphasized that the Government of
Guam is required to comply with certain accounting standards of the Government
Accounting Standards Board, such as “GASB 34.” With financial statements for the
annual audit of the Government of Guam, the Government would be in non-
compliance if it failed to record the transfers from the E911 Fund to the General
Fund as “permanent transfers”; “all unexpended /unappropriated amounts that are

not expected to be collected within a reasonable time become subject to permanent
transfer.”

The ALJ determined that, in this proceeding, the Government of Guam, the
Department of Administration, and prior Directors of Administration Benita
Manglona and Christine Baleto should have a full and fair opportunity to present
any materials relevant to this matter, and any materials or evidence which would
justify the transfers of E911 Funds which were made.

During the week of December 21, 2018, Notices of Hearing were delivered to
Governor’s Chief Legal Counsel, Edward Birn, Bonita Manglona, and Christine
Baleto, advising them that the AL] would hold a hearing at the PUC office on
January 4, 2019, 10:00 a.m. Each entity/individual was provided with copies of an
ALJ Draft Report in this matter. The notice indicated that each entity/individual
would be given a full opportunity at the hearing to present testimony, evidence,
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37.

38.

39.

40.

41.

arguments or materials concerning their positions in this matter and responses to
the “draft” recommendations.

Prior to the scheduled hearing, Ms. Miller, Mr. Birn, and Ms. Manglona indicated
that they would not be able to attend the hearing on January 4, 2019; Mr. Birn
indicated that he was attending a transition meeting for the new administration,
and Ms. Manglona was attending a funeral. The AL]J advised all three parties that
he would continue the hearing until January 10, 2019, 10 a.m. at the PUC office.

None of the entities/individuals appeared for the scheduled hearing on January 4,
2019, including Ms. Christine Baleto.

Mr. Birn did attend the continued hearing on January 10, 2019, and stated that the
position of the Department of Administration was the Department’s written
revision of the draft ALJ Report, submitted to the ALJ on December 31, 2018.

ANALYSIS

The ALJ finds that the four transfers of funds by the Department of Administration
from the E911 fund to the General Fund between FY2014 through FY2017 were in
violation of 12 GCA §12301 at et. seq., Article 3, “911” Surcharge. The transfers were
contrary to both the intent of the law and the specific prohibitions in the law.

A. E911 FUNDS ARE NOT MAINTAINED “SEPARATE” AND “APART”
FROM THE GENERAL FUND. E911 FUNDS MAY ONLY BE UTILIZED
FOR THE EXPRESS STATUTORY PURPOSES. DOA HAS NO AUTHORITY
TO TRANSFER E911 FUNDS TO THE GENERAL FUND. NO E911 FUNDS
CAN BE EXPENDED WITHOUT AN APPROPRIATION BY THE
LEGISLATURE AND ITS EXPRESS APPROVAL.

Initially, one must consider the nature and intent of the E911 Fund. The 911
surcharge itself was created by the Guam Legislature through Public Law 25-055 on

June 30, 1999, “to fund the just and reasonable expenses of operating and
maintaining the “911” system...”.15

The Guam Public Utilities Commission established the 911 surcharge in the amount
of $1.00 per month per subscriber line and per line number for commercial mobile
radio service.’8 From the inception of the surcharge, the E911 Funds were collected
by telecom companies from subscribers for the specific purpose of operating and

1512 GCA § 12302(d).
16 12 GCA § 12302(c).
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42,

43.

45.

46.

maintaining the “911” system. When the E911 Fund was created, neither the
Legislature not the PUC intended that the E911 funds would be used by the
Government of Guam for expenditures other than those directly related to the
operation and maintenance of the 911 System.

There is also no intent in the applicable statutes that officials of the Government of
Guam would have the discretion to utilize E911 for purposes other than those
specifically set forth. Transfers of E911 funds to the General Fund are directly
contrary to the specific legislative intent of 12 GCA § 12302(d).

The evidence in this matter demonstrates that nearly $4 Million transferred by the
Department of Administration to the General Fund was never used for the purpose
mandated by the statute, the operation and maintenance of a 911 system. The
Commission should issue an unequivocal ruling that E911 funds can never be used
for a purpose contrary to that expressly authorized in the law.

12 GCA § 12304(b) states that the Enhanced 911 Emergency Reporting System Fund
is a fund “created, separate and apart from all other funds of the government...”.
The ALJ learned during his investigation that the “E911 Fund” is not fully
maintained “separate and apart” from the General Fund of the Government of
Guam. The E911 funds are actually deposited into the General Fund, so that the
funds of these accounts, as well as others, are commingled together:

DOA reminds that this fund does not have its own bank account, nor is it

required to have one. Therefore, all transactions go through the General
Fund Account.1”

Although DOA contends that it is not required to have a separate account for E911
Funds, there is a legitimate issue as to whether the E911 Fund is truly separate and
apart if its funds are all within the General Fund Account.

The inclusion of E911 funds in the General Fund Account could exacerbate the
possibility that such funds will be used for purposes other than E911. The ALJ
recommends that the PUC consider whether E911 funds should be maintained in in
a separate bank account. The E911 Fund, as currently managed and operated, may
not be consistent with 12 GCA § 12304(b).

Other provisions of law also prohibit the transfer of E911 funds for expenses other
than those related to E911. Under the law, the fund was only created to provide a

17 Email from the Governor of Guam’s Chief Legal Counsel Sandra C. Miller to PUC ALJ Frederick
Horecky, dated October 29, 2018.
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48.

49.

50.

51.

source of funding “for costs associated with an Enhanced 911 Emergency
Reporting System.”18 The transfers of E911 funds in this case allowed for such
funds to be used for funding of costs other than those associated with an Enhanced
911 Emergency Reporting System, in violation of 12 GCA § 12304(b).

Further in this regard, 12 GCA § 12304(c) requires that all 911 surcharges collected
by each LEC, VOIP, and CMRS provider shall be deposited in the fund.’® At
present E911 funds are deposited in the General Fund, which may not be consistent

with this provision. The provision implies the existence of a separate fund for E911
deposits.

The law is very specific as to the use of E911 funds: “the money collected and the
interest earned shall be used by the Department solely for enhanced 911 equipment
and system costs as described in this Act and for the following:

(1) operations of the 911 call/dispatch center,

(2) the purchase/lease/maintenance of E911 hardware/software, to
include video security cameras and related equipment, supplies,
installation and maintenance services; and

(3) system/engineering services related to the installation, maintenance
and upgrade of E911 hardware/software.20

The transfers of E911 funds by the Department of Administration violated 12 GCA
§ 12304(d) by allowing E911 funds to be used for purposes other than those E911
purposes expressly set forth in 12 GCA § 12304(d).

12 GCA § 12304(e) also provides that: “notwithstanding any other provision of law,
no monies in the Fund shall be expended without appropriation by I
Liheslatura.”?! The Department of Administration violated this provision by
allowing the transfer and expenditure of funds from the E911 Fund for purposes
other than E911 without appropriation by the Legislature.

Finally, “notwithstanding any other provision of law, no monies in the Fund shall
be expended for purposes other than provided for in this Section, without the
expressed approval of I Liheslatura. The fund is exempt from any transfer
authority.”2 Unless the Legislature approves an expenditure, the Department of

1812 GCA § 12304(b).
1912 GCA § 12304(c).
212 GCA § 12304(d).
2112 GCA § 12304(e).
212 GCA § 12304(f).
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Administration and Government of Guam are prohibited from expending E911
funds for any other purpose. The Legislature never approved the expenditures
made by the Department of Administration for non-E911 purposes.

52. The facts indicate herein that nearly $4 million was transferred from the E911 fund
and expended for purposes other than those expressly provided for in 12 GCA §
12304. There is no indication that the Guam Legislature approved these transfers of
approximately $4 million, as referenced in the testimony of Acting Fire Chief San

Nicolas and the letters of Senator Nelson, FCC Commissioner O'Rielly, and Speaker
Cruz.

53. The transfer of any E911 funds is clearly inconsistent with, and in violation of,
numerous provisions of 12 GCA § 12304. Not only is the transfer of E911 funds
from the E911 Fund violative of the purpose for which the E911 fund was
established, and in derogation of legislative authority, the enhanced E911 system,
which GFD so urgently needs, could have been purchased with E911 funds

accumulated in prior years had such funds not been transferred out of the E911
Fund.

54. There are clearly needs for which transferred funds could have been spent to
improve the E911 system, such as for an adequate and functional recording system
to record E911 calls, which has not existed for many years. In addition, to date,
there has been no progress in obtaining the equipment for a new E911 System. On
December 17, 2018, the Guam Fire Department cancelled its RFP for the Design,
Installation, and Maintenance of a Next Generation 911 System.23 The RFP was
recently reissued, thus starting the process over again from the beginning.

55. As pointed by FCC Commissioner O’Rielly is his June 20, 2018 Letter to the
Governor:

“beyond the transition to NextGen 911, budgetary shortfalls can lead to
longer wait times, delayed emergency responses, greater public safety risk
to Guam’s citizen’s, and lower morale among emergency personnel.”

B. TRANSFERS OF FUNDS FROM THE E911 FUND TO THE GENERAL
FUND WERE NOT AUTHORIZED AS “UNAPPROPRIATED OR LAPSED”
FUNDS. THE DEPARTMENT OF ADMINISTRATION, GOVERNMENT OF
GUAM, AND PRIOR DIRECTORS OF ADMINISTRATION BENITA

23 NOTICE OF CANCELLATION, dated December 17, 2018, from Deputy Fire Chief Joey C. San Nicolas
to All Registered Potential Offerors, cancelling RFP No. GFD-001-2018: “Procurement of Professional
Services for the Design, Installation, and Maintenance of a Next Generation 9-1-1 System.
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56.

57.

58.

59.

MANGLONA AND CHRISTINE BALETO, VIOLATED 12 GCA, ARTICLE
3, “911” SURCHARGE, BY TRANSFERRING E911 FUNDS TO THE
GENERAL FUND.

Section 22 of Public Law 34-42, Chapter XIII, does not authorize the transfers of
E911 funds that occurred between FY2014 and FY2017. It has been argued that
transfers from the special fund known as the E911 Fund was authorized on the
grounds that appropriations for the E911 Funds were “not in conformance with the
statutory uses of said funds”, and were therefore “authorized for use in FY2018.”
The theory is that “unappropriated” or “lapsed” E911 funds were available for use
in FY2018. However, nothing suggests that the E911 funds appropriated for FY2018
were “not in conformance with the statutory uses of said funds.”

As Speaker Benjamin J.F. Cruz pointed out in his letter of June 22, 2018, Section 13
of Public Law 34-42, Chapter XIII, , provided that the Guam Fire Department was
authorized to expend all revenues collected by its designated Special Fund for “the
purposes authorized by statute for those funds...”. Thus, all funds appropriated for

the E911 Fund were authorized for use in FY2018 in conformance with the statutory
uses of such funds.

Allowance of transfers of E911 funds for purposes other than the operation and
maintenance of the E911 system would seriously undermine the intent and goals of
12 GCA § 12301 at et. seq., “911” Surcharge. In any event, the specific restrictions on
the expenditure of E911 funds only for operation and maintenance of the E911
system is controlling over, and paramount to, the general language of Public Law
34-42, Chapter X111, regarding authorization to expend special funds for FY 2018,

There is a four- step process by which the PUC performs its regulatory duties in
determining violations of 12 GCA §12301 et. seq., Article 3, “911” Surcharge, and
determining what corrective action should be taken:

(1) The PUC determinates whether any person or entity” has violated any
provision of the Act;

(2) If the PUC determines that there has been a violation of the “911”
Surcharge law, it is required to give “proper notice” and a “reasonable
opportunity to cure” to “any person or entity” which it determines has
violated the law.2¢ “Cure” means to remove or remedy a condition or defect
that exists. 25 In this case, a “cure” would be a remedy for the unlawful
transfers of E911 Funds that occurred;

212 GCA §12311(a).
5 Def. of “cure” in Black’s Law Dictionary, 20 ed.

11
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61.

62.

63.

(3) If any persons or entities who have violated the Act fail to “cure” such
violations, after a “reasonable opportunity” to do so, then the Commission
determines whether a violation should be referred to the Attorney General'’s
Office (referral is discretionary with the PUC);26 and

(4) Any person or entity who has the responsibility of complying with the
Act and fails to cure such violation “shall be fined a civil penalty not to
exceed Ten Thousand Dollars ($10,000.00 per infraction.

The AL]J has determined that there have been violations of numerous provisions of
12 GCA §12301 et. seq., as previously set forth in this Analysis Section of this Report.
The issue arises in this matter as to which “person” or “entity” should be
determined to have violated the law by improperly or illegally transferring E911

Funds, and to give each such person or entity an opportunity to “cure” the violation
or violations.

Each of the transfers of E911 funds to the General Fund were authorized by past
Directors of the Department of Administration. Benita Manglona was the Director
of Administration when the FY2014 Fund transfers was made. Tony Blaz was the
Director of Administration when the FY 2015 Fund transfer was made. Christine

Baleto was the Director of Administration when the FY 2016 and 2017 E911 Fund
transfers were made.?”

For FY 2014 through 2016, there are memoranda from the Fire Chief to the Director
of Administration acknowledging that E911 funds were permanently transferred to
the General Fund. See Exhibits 1-3 attached hereto. Each Director was clearly aware
that the transfers had been made. On January 9, 2018, Director of Administration
Christine Baleto signed a memorandum giving notice that a permanent transfer had

been initiated for E911 funds to the General Fund in the amount of $839,583.00. See
Exhibit 4 attached hereto.

The Department of Administration Journal Voucher included within Exhibit 1
indicates that $1,839,854.00 was transferred from the E911 Fund to the General
Fund effective September 30, 2014. Benita Manglona was Director of
Administration when this transfer occurred.

2 12 GCA §12311(b).

% An email from Governor’s Chief Legal Counsel Sandra Miller to PUC AL] Horecky dated December 31,
2018, indicates the following dates for Employment of prior Directors of Administration:

“You also asked DOA to confirm the dates of employment of its previous directors. Here are the dates:
Benita Manglona: June 20, 2011 to February 1, 2015;

Tony Blaz: February 9, 2015 to January 30, 2016;

Kathy Kagigi (Acting): February 1, 2016 to February 23, 2016;

Christine Baleto: February 23, 2016 to February 2, 2018.”

12
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65.

66.

67.

68.

69.

70.

The Department of Administration Journal Voucher included within Exhibit 2
indicates that $712,500.62 was transferred from the E911 Fund to the General Fund

effective September 30, 2015. Tony Blas was Director of Administration when the
transfer occurred.

The Department of Administration Journal Voucher included within Exhibit 3
indicates that $488,779.00 was transferred from the E911 Fund to the General Fund

effective September 30. 2016. Christine Baleto was Director of Administration when
the transfer occurred.

The Department of Administration Journal Voucher included within Exhibit 4
indicates that $839,582.81 was transferred from the E911 Fund to the General Fund

effective September 30, 2017. Christine Baleto was Director of Administration when
the transfer occurred.

Exhibit “5” attached hereto is a “Enhanced 911 Emergency Report System FY2013 to
FY 2017 Details”. The Report was proyided to the ALJ by the Governor’s Chief
Legal Counsel on October 26, 2018. It further indicates that some E911 revenues
were permanently transferred from the E911 Fund and were not used for E911
purposes.28

Director of Administration Edward Birn became Director in 2018; there is no

indication that E911 funds were transferred to the General Fund during his
Directorship.

The laws governing the Department of Administration and its Directors establish
that it is appropriate to hold such Directors responsible for transfers of E911 Funds
that occurred during their terms. The Director of Administration “is the head of the
Department of Administration.”?® Each division and organizational unit within the
Department “shall be subject to the supervision and direction of the Director...” .30

Furthermore, the Director administers the Department?!; he “shall exercise and
discharge the powers and duties of the Department through such divisions ot other
organizational units as he may establish pursuant to this Division or as otherwise
provided by law...”32 . The Director “shall enforce the provisions of this Division

28 Email from Sandra C. Miller, Chief Legal Counsel to the Governor, to PUC AL]J Frederick Horecky,
dated October 29, 2018.

2 5 GCA §3101.

% 5 GCA §20105.
315 GCA §20106(a).
32 5 GCA §20106(b).

13
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and of any other laws imposing any power, duty or other function upon the
Department...”33

71. Directors Manglona, Blaz and Baleto violated 12 GCA §12301 et. seq., Article 3,

“911” Surcharge by transferring E911 Funds to the General Fund. However, the ALJ
notes that Director Blaz passed away in 2016.

72. The Department of Administration is an entity “within the Executive Branch of the
government of Guam.”3 The Governor of Guam is responsible for appointing the
Head of an executive agency such as the Department of Administration.® The AL]J
concludes that the Government of Guam has violated 12 GCA §12301 et. seq., Article
3, “911” Surcharge, through the acts of its agency, the Department of
Administration, and its agent, the Director of Administration, in permanently
transferring E911 Funds to the General Fund.

73. On the other hand, Fire Chief San Nicolas is not responsible for the transfers of E911
funds to the General Fund, as he only acknowledges that such funds were
transferred and has no personal responsibility for actually transferring such funds.

C. THE AL] REJECTS THE JUSTIFICATIONS OFFERRED BY THE
DEPARTMENT OF ADMINISTRATION FOR THE TRANSFERS OF E911
FUNDS; SAID TRANSFERS WERE ILLEGAL.

74. On December 31, 2018, the Governor’s Chief Legal Counsel submitted a “revised”
draft AL] Report on behalf of the Department of Administration.3¢ A true and
correct copy thereof is attached hereto as Exhibit “6”. The revised AL]J Report, as
proposed by DOA, altered the draft ALJ Report to conclude that there was no
violation by DOA resulting from the “transfer” of funds from the E911 Fund to the
General Fund and expenditure of E911 funds for purposes with no relation to E911.

75. The revised AL] Report would find that the Department of Administration did not
violate 12 GCA § 12301 et. seq. by virtue of the four transfers of funds from the E911
Fund to the General Fund between FY2014 through FY2018.37

76. DOA claims legal authority to transfer funds from the E911 Fund to the General
Fund as “interfund receivables” under GASB Statement No. 34. “GASB” refers to

3 5 GCA §20106(c).

35 GCA §3101.

3548 U.S.C. §1422¢

% Email from Governor’s Chief Legal Counsel Sandra Miller to PUC ALJ Frederick Horecky re: Response
to draft AL] Report, dated December 31, 2018.

7 1d.

14



ALJ Report

Request for E911 Investigation
GTA Docket 18-02

January 15, 2019

77.

78.

79.

80.

81.

the Government Accounting Standards Board. The Board established generally

accepted accounting principles for state and local government entities to “guide the
preparation of external financial reports of those entities.”38

DOA points out that Guam law requires the Government of Guam to comply with
the GASB standards. 5 GCA §22204 provides: “Unless otherwise found to be
impracticable, such rules and regulations shall provide that the principles of the
governmental accounting and reporting, classification of funds and accounts, and

accounting terminology shall conform to those recommended by the National
Committee on Governmental Accounting.”

5 GCA §22204 refers to accounting and reporting standards for the Government.
GASB 34 is an accounting standard as to how a local government reports revenues,
receipts and other transactions. GASB does not, nor does it purport to, create

independent legal authority for transfers or expenditures of E911 funds that violate
Guam law and 12 GCA § 12301 et. seq.

DOA further claims that, under GASB 34, “an interfund receivable is a legally
permissible short-term loan made between individual funds where monies are
transferred between the funds, usually for working cash purposes.” However,
interfund receivables of E911 funds are not authorized under Guam law and violate
the express provisions of the E911 Surcharge Law, 12 GCA § 12301 at et. seq.
Transfer authority for E911 Funds is expressly prohibited under the Surcharge Law.

The transfers by DOA of E911 Funds out of the E911 Fund to the General Fund
violate numerous provisions of the E911 Surcharge Law. The law requires that all
911 surcharges “shall be deposited in the Fund.”?® Nothing in the surcharge law
allows “interfund” transfers of E911 funds from the E911 fund to the General Fund.

In addition, DOA is only authorized to use money collected from the surcharges
solely for enhanced 911 equipment and system costs.40 There is no authorization or
authority for DOA to loan money from the E911 fund to the General Fund. In
DOA'’s view, GASB 34 authorizes it to “pay an interfund loan withdrawn from a
special fund.” No provision of the Surcharge Law or other law of Guam authorizes
DOA to use E911 funds for “loans.” Numerous provisions of the Surcharge Law

expressly provide that E911 funds may only be used for purposes related to the
operation and maintenance of E911 system.

38 https:/ /searcherp.techtarget.com/definition/GASB

%12 GCA § 12304(c).
12 GCA § 12304(d).
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82.

83.

84.

85.

86.

87.

DOA maintains inconsistent positions on the “transfer authority” of the Governor.
Initially it claims that the Governor is authorized to transfer funds from a special
fund to the General Fund, citing 4 GCA § 4103.1. Subsequently, however, DOA’s
position claims that the Governor’s transfer authority is not applicable to E911
funds as “the E911 Fund is primarily funded by telecom surcharge collections and
not by budgetary appropriations to which the transfer authority would apply.”

5 GCA §4103.1 does not authorize the Governor to transfer funds from the E911
Fund to the General Fund. 12 GCA § 12304 expressly exempts the E911 Fund from
any transfer authority of the Governor. Where a specific statute appears to conflict
with a general statute, the more specific statute prevails. In re I Mina’ Trentai Dos
Na Liheslaturan Guahan, 2014 Guam 24 112. By prescribing the uses for E911 Funds,

the Legislature never contemplated that E911 funds would be transferred to the
General Fund for non-E911 uses.

Under the DOA “loan” theory, DOA would be entitled to transfer funds from the
E911 Fund to the General Fund for any purpose and at any time it felt that the
General Fund needed a “loan.” Administrative power to loan E911 Fund would
frustrate the statutory purpose that E911 funds only be used to maintain and

operate the E911 system; the E911 Fund would become an unrestricted fund for any
and all General Fund purposes.

The Department of Administration not only made a series of “loans” of E911 Funds
to the General Fund; when it became evident to the Department that the General
Fund would not be able to repay the “loans” from the E911 Fund, it determined that
the “loans” would be converted into “permanent transfers” from the E911 Fund to
the General Fund. See Exhibits 1 through 4 attached hereto. Thus, nearly $4
Million was “permanently transferred” from the E911 Fund to the General Fund.

The funds permanently transferred from the E911 Fund to the General Fund were
not used for the purposes intended under Guam or Federal law, that is the
operation and maintenance of an E911 system. The nearly $4 Million transferred to
the General Fund was expended for non-E911 purposes. Expenditure of funds by
the Department of Administration which were clearly E911 Funds, intended for the
operation and maintenance of the E911 system, violates the requirement of law that
the Department of Administration use all surcharge monies collected solely for
enhanced 911 equipment and system costs.4!

The very nature of the E911 fund establishes that DOA has no authority to transfer
E911 Funds to the General Fund. E911 Funds are “separate and apart from all other

1112 GCA § 12304(d).
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88.

89.

90.

91.

92.

93.

funds of the government...”. All E911 surcharges are required to be deposited in

the E911 Fund; there is no statutory authority for the transfer of any E911 Funds to
the General Fund .42

The Department of Administration further claims that it did not violate 12 GCA §
12304(e) and § 12304(f) “because no monies in the Fund were “expended”, claiming
that “Interfund loans are not expenditures”. As previously established “Interfund
loans” are not authorized at all under the 911 Surcharge Law, whether they are
“expenditures” or not. E911 funds that are transferred to the General Fund retain
their character as E911 funds and continue to be “E911” Funds.

As Speaker Cruz indicated during the FY2019 Budget Hearing for the Guam Fire
Department, the E911 Funds which DOA transferred to the General Fund could
have been used to purchase a new E911 system. Chief San Nicolas stated that the
Fire Department was prevented from purchasing equipment or using those E911
funds as a result of non-availability of funds. DOA also violated the prohibition on
expenditure of E911 Funds without the express approval of I Likeslatura.

In the meeting between the ALJ and officials of the Government on December 13,
2018, the Director of Administration indicated that E911 Funds had been used for

other purposes, and stated that such E911 Funds could be used by the General Fund
for purposes other than E911.

The holding of the Supreme Court of Guam In Re Request of I Mina’ Trentai Dos Na
Liheslaturan Guahan, relative to the Use of Funds from the Tax Refund Efficient
Payment Trust Fund, 2014 Guam 15, is directly contrary to the position that the
Department of Administration argues in this case. There the Supreme Court held
that the Government could not use monies in a Trust Fund designed to pay Income
Tax Refunds for any other obligations, including those of the General Fund.®3

Similarly, in this case, a plain reading of 12 GCA § 12301 et. seq. makes it clear that
no E911 Funds may be committed to pay other obligations of the General Fund.
Contrary to DOA’s assertion that no “expenditures” were made from the E911
Fund, the Supreme Court held even if there are fund advances or withdrawals of
restricted funds, any disbursement would still constitute an “expenditure.”4

Here, as in the above Supreme Court case, the maintenance of the E911 Fund
“separate and apart from all the other funds of the Government”, and the

212 GCA § 12304(a) and § 12304(c).
814, at [61].
414, at [63].
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94,

95.

96.

97.

98.

9.

prohibitions on uses of such funds except for the operation and maintenance of the
E911 system, indicate the Legislative intent to restrict the use of such E911 Funds.45

The PUC must take strong remedial action to ensure the sanctity of the E911 Fund
and to ensure that such funds are only used for the upgrade and operation of the
enhanced E911 emergency system, and for other permitted statutory purposes.
E911 revenues are not funds generated for expenditure by the Government of
Guam, the Department of Administration, or its Directors for any purposes desired.
Both the Guam Legislature and the PUC, in establishing the E911 surcharge,

intended that the funds would only be used for the express purposes set forth in the
statute.

RECOMMENDATIONS

The Department of Administration should be required to establish a separate bank
account for the E911 Fund.

Pursuant to 12 GCA § 12311, the PUC should determine that the Government of
Guam, the Department of Administration, and Department of Administration
Directors Benita Manglona and Christine Baleto, have violated the provisions of 12
GCA §12301 et seq., Article 3, “911” Surcharge, as set forth in this Report, by

unlawfully transferring nearly $4 Million from the E911 fund to the General Fund in
fiscal years 2014 through 2017.

The Government of Guam, Department of Administration, through its current
Director Edward Birn, and Directors of Administration Benita Manglona and
Christine Baleto should be given proper notice and allowed a reasonable
opportunity, within a period of of sixty (60) days from the date of the PUC Order
herein, to cure the violations of 12 GCA §12301 et. seq., Article 3, “911” Surcharge, as
set forth in this Report, by transferring or redepositing the amount of $3,880,714.62
back into the E911 Fund. Any “cure” remedy must make the E911 Fund “whole” for
the illegal transfer of funds to the General Fund.

Copies of the PUC Order herein should be served upon the Government of Guam,
Department of Administration through its present Director, and to former Directors
Benita Manglona and Christine Baleto.

If the Government of Guam, the Department of Administration, and former
Directors of Administration Benita Manglona and Baleto do not cure such

$1d. at [64].
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violations, and transfer the amount of $3,880,714.62 back to the E911 Fund within
sixty (60) days from the date of the PUC Order herein, the Commission should then,
at its next meeting: (1) determine whether the violations of 12 GCA §12301 et. seg.,
Article 3, “911” Surcharge, upon the failure to cure such violations, should be
referred to the Attorney General’s Office for Prosecution; and (2) further consider
the imposition of civil penalties, not to exceed Ten Thousand Dollars ($10,000.00)
per infraction, upon the Government of Guam, the Department of Administration,
and former Directors of Administration Manglona and Baleto.

100.If the violations are not cured, the ALJ shall prepare further recommendations for
the Commissioners, in subsequent proceedings before the PUC, for determination
of whether to refer the violations to the Attorney General’s Office for prosecution,
upon which persons or entities civil penalties should be imposed, and the
recommended amount(s) of such civil penalties.

101.In accordance with law and Commission past practice, the PUC expenses in
conducting the investigation hereunder shall be deducted from the E911 Fund.

102.An Order is submitted herewith for the consideration of the Commissioners.

Dated this 15th day of January, 2019.

i&iﬁk(gj_—_l:‘_a re.c
Frederick J. Horecky
Chief Administrative Law Judge

Guam Public Utilities Commission
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GUAM FIRE DEPARTMENT
DIPATTAMENTON GUAFI GUAHAN

Profasianalism ® Respest ® Ingegrioy Dedicarian * Empathy

Edé]: Baza Calvo Joey C, sjgm\ ﬁicalnﬂs
Governor Eire'Chlel
RayTenario
L:ygnvmqr

March 24, 2015
To: Director of Administration

Subject:  Parmanent Tramsfer Admowledgment

Hafr Adall “Thls i to acknowledge that the following funds have recorded an Interfond
Recelvable due from the General Pund totaling $2,760,548 as of September 30, 2014.

1. Ephanced 911 Emergency ReportingFund  $1,839,854.00
2. GFD Capital Revolving Fund $920,694.00

ithwmmmﬁamlmh@tmamm to repay this amountand,

as a result, | agree that such represents a permanent transfer from the shove listed funds to
the General Fund. :

I further acknowledge and understand that these funds, es & result of this permanent
transfer, will no longer be avallable for any future cbligations of the Enhanced 911
Emergency Reporting Fund and the GED Capital Revolving Fund.

Your attention to this matter Is greatly appreciated.

u'J'm.mr'ﬁw-x.—:r_:.UmuﬂiN
Divisien 6° 8-~aints

ARLIMS 4
SYSTENSWIDESUPPORT

Building 1517 East Sunsat Bivd, Tivan Gimm 96921
FPhone [671) 542-3354 » Fax {671) $42-2012
Mahng Address PO Box 2530, Ynghifia, Guam 98932
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GUAM FIRE DEPARTMENT
DIPATTAMENTON GUAFI GUAHAN

Professionalism * Respert * Integrigy * Dedication * Empathy

Edgie Baza Calvo Joey C. San Nleolas
Governor kire Chiel
RayTenorlo
Lt, Goyernor
February 12,2018
To: Director of Administration

From: Fire Chief; Guam Fire Department
Subject  PermanentTrapsfer Acdmowledgment

This I3 to acknowledge that the following fund(s) has/h rded an
m;giahﬁmmmmmwommaﬂ m’%"‘mfi%.z%‘m

1, Enhanced 911 Bmergency ReportSystemy  $71250062
It Is my understanding that the General Fund 15 not in a pasition to yepay this amount and,

as & result, | agree that such represents a permanent transfer from the above named
Fund(s) to the General Fund.

i farther acknowledge and understand that these funds, as a result of this permanent
transfer, will no longer be avallable for any future obligations.

Your attention to this matter is greatly appreciated.
S

Bnilding 1617 Enst Sunse1 Bvd , Tiyan Goam 96921
Phone: {671) 542-3354 » Fax {&21) 6423072
Maling Address P.O. Box 2950 Hagldla, Guam 96932
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GUAM FIRE DEPARTMENT

DIPATTAMENTON GUAFI GUAHAN
Prafertemaitem * Respect ® ntegrhy * Dedication * Enguothy
W rrprnryt
Hen i !
i v Mne & e
December 13, 2016 g a
Ta: Director of Administration

From: Fire Chief, Gram Fire Dopadment
Subjec:  Permanent Transfee Acknowledgment

Hafa Adal! This Is to acknowledge that the following finds have recorded an lnterfund
Receivable due from the Genaral Fund of 3885,923.00 gs of Seplember 30, 2016.

|. GFD Cepital Revolving Fund $357,144.00
2. Enhanced 911 Emergency Report System 438,779.00

I is my understanding that the Genecal Fund is not in & posttion to repay this amount

qﬂ.mmuwnmmummrmzhemapmmwmwg
General Fund, ;

1Mmacﬁmﬂdpa@wmtm&ﬂaﬂamldﬂﬁmt
tmnsfer, will no longer be availsble for eny future obligations of the GFD Capital
Revolving Fund. Mmymﬁq:mdmmuh.liﬂllamwdn
Administration for assistance.

Your attention to this matter is greatly appreciated

e ey
mm’ #0 Bee20sh, m%m‘%ms
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DIRECTOR'S OFFIGE

o0y (um m.ﬁmﬁm::mi ym)m-ma

Januery 9, 2018

To: Acting Fire Chief, Guam Fire Department
From: Director of Adminisiration

Subjett  Permanent Transfer
Buenas yan Hafa Adnil

mwﬂlmmmﬂuofﬂn ent transfer that will be initiated forlhafnnowing

| m of $331,34500; o1
nhm )uu};nmnn 0 345100; end, Enhanced

mﬁm@nl Fund is ot sble to pay or transfer this fimd bajance due to the perpetual cash
e that has been experienced for decades by our Govemment, Government

Stllﬂml! Bozrd (GASB) Statement No- 34, 112. a, (1) states; lfrepnmmhsmapeﬂlﬂ

MAWMM:WMMMMMMWNE

wmhmdmmuwaamhmmmNMmmmmmm
fund that received the loan” (GASB 34 copy attached).

humm@msa%Aﬁngmms&mmm.ham
of the Deportment of Administration is required to provide that the principles of govemmental
wnnﬂnganﬂmdmﬂmwofﬁn&uﬂmmb:mﬂmmﬁmdmmnm
sccounting lerminnlogy shal] conform to those recommended by the National Committee on
Guvmnhlmung. hmmcﬁﬁammmﬁmmw
Board is the authority for Government Accounting Standards. Alsomph!ndin.iﬁ.c.ﬁ.,
Mﬁ%gﬁﬂﬂﬂmﬂﬂsmummw:othmmemny

Principles (GAPP). In nddition, § 11.11, requires that accounting records
shell be meintnined in ascordance with GAPP.

When preparing the finencinl statements for the qunmt of Guam's annunl audit, we would
bain nnn-wmjlkmawm GASB 34 if We failed to record permanent transfers, Al)

unexpend amounts that are not expected to be collested within a reasonsble
time besome subject o permanant b . 1f wa did not do 50, our financlal statements would
notbein s with OAPP or GASB, Thia would result in a modified opinion which
would place the tomumlnmpudy Our Cradit Rating, lnvestors, Bond Holders,
Fﬁmlpmumddl%ﬁ«whnﬂymﬂnmﬁdmnh rspered in
sccordancs with these requirements would be very concemed with our mlm to do go.
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Enhanced 911 Emergency Report System FY2013 to FY2017 Detalls

FY2013
~ Permanent
Revenue Expenditures | Varlance Transfers
October 172,566.00 73,692.35 58,873.65
November 95,692.65 81,643.77 14,048.88
Decermber 182,924.42 88,911.58 94,012.84
anuatry 145,940.49 126,856.66 19,083.83
February 183,737.30 79,03696 § 104,700.34
March 142,730.96 67,433.95 75,297.01
April 172,082.73 84,136.83 87,945.90
May 142,653.09 112,824.76 29,828.33
une 159,018.00 54,575.14 | 104,442.86
luly 172,945.00 108,035.80 64,509.20
ugust 139,524.00 96,151.22 43,372.78
September 140,960.00 231,282.69 (90,322.69)
Total 1,850,774.64 | 1,204581.71 | 646,192.93 | -
FY2014
Permanent
Revenue Expenditures | Varlance Transfers
October 188,673.75 78,679.92 | 109,993.83
November 140,286.00 95,793.44 44,492 .56
December 175,660.50 140,719.00 34,941.50
anuary 160,654.00 159,564.94 1,089.06
February 155,185.00 140,771.09 14,413.91
March 124,043.45 87,185.38 36,858.07
pril 158,343.00 103,134.33 55,208.67
May 242,062.00 9138459 | 150,677.41
june 145,507.50 129,284.47 16,223.03
July 208,729.00 178,942.84 29,786.16
August 141,889.00 108,534.61 33,354.39
September 215,111.10 380,595.55 (165,484.45) 1,839,854.00
Total 2,056,144.30 | 1,694,590.16 | 361,554.14 | 1,839,854.00
FY2015
‘Permanent
Revenye Expenditures | Variance Transfers
October 177,083.50 62,671.74 | 114,411.76
November 106,077.00 106,094.88 (17.88)
December 182,740.50 137,858.96 44,881.54
January 143,899.00 319,093.57 24,805.43

Exhibit "5"




February

271,682.00 119,928.44 | 151,752.56
March 201,166.00 97,361.83 | 103,804.17
April 164,385.00 125,055.91 39,329.09
May 109,152.00 113,806.28 (4,654.28)
June 275,475.74 145,352.56 | 130,123.18
uly 180,896.79 101,792.15 79,104.64
August 185,126.74 127,445.42 57,681.32
September 182,677.03 159,901.92 22,775.11 712,500.62
Total 2,180,361.30 | 1,416,364.66 | 763,996.64 712,500.62
FY2016
Permanent
Revenue Bxpenditures | Variance Transfers
October 121,664.93 52,431.84 69,232.09
November 242,205.00 110,77841 ] 131,426.59
December 123,914.61 156,590.58 (32,675.97)
anuary 235,856.00 102,217.01 | 133,638.99
February 124,424.00 105,212.53 19,211.47
March 225,723.00 129,166.78 96,556.22
pril 100,973.39| 146,978.45| (46,005.06)
May 279,529.74 108,57336 § 170,956.38
Jjune 102,086.73 172,686.30 (70,599.57)
July 189,904.00 107,764.64 82,139.36
August 251,960.50 110,671.80 | 141,288.70
September 104,182.00 734,201.22 | (630,019.22) 488,779.00
Total 2,102,423.90 | 2,037,273.92 65,149.98 488,779.00
FY2017
Permanent
Revenue Expenditures | Variance Transfers
|October 109,216.00 50,469.94 58,746.06
November 236,915.46 155,026.46 81,889.00
December 256,221.50 101,362.33 | 154,859.17
January 68,200.40 97,818.43 {29,618.03)
February 261,046.50 104,207.16 | 156,839.34
March 108,799.00 95,107.16 13,691.84
April 106,470.10 89,835.31 16,634.79
May 260,030.84 127,891.88 | 132,138.96
June 1B2,757.85 119,239.49 63,518.26
July 106,657.52 99,512.54 7,144.98
August 255,025.22 104,484.08 | 150,541.14
September 258,033.45 182,645.20 75,384.25 839,582.81
Total 2,209,373.84 | 1,327,603.98 | 881,769.86 839,582.81




BEFORE THE GUAM PUBLIC UTILITIES COMMISSION

)
IN THE MATTER OF: ) GTA Docket 18-02
)
) ALJ REPORT
Request for Investigation of Certain )
Transfers of Money from the Enhanced )
911 Emergency Reporting System Fund, )
)
INTRODUCTION

. 'This matter comes before the Guam Public Utilities Commission [“PUC”] upon the
Order dated August 30,2018, approving the request of Senator Telena Nelson,

Chairperson of the Utilities Committes, that the PUC investigate certain tansfets of

funds from the E911 Fund to the General Fund of the Government of Guam.!

. Senator Nelson’s Request for Investigation alleged that certain transfers of E911
funds to the General Fund violated Guam law by allowing the use of E911 funds for

purposes other than those authorized by law, which mclnde the upgrade and
modernization of Guam's Emergency response system.?

. The Request alleged that “$4 million was taken from the E911 Fund apparently
;vithout any notification to the Public Utilities Commission or I Liheslaturan Guahan.”

. Under Title 12 GCA, Axticle 3, “911” Surcharge (hereinafter referred to as “the Act”),

the PUC is grantedbroadragulatory authonty to determine whether "any person or
entity" has violated any provision of the" Act*

. The PUC instructed its Administrative Law Judge to conduct an investigation of the
relevant facts concerning transfers of E911 funds to the General Fund, to deteunme
whether such transfers violated the Act, and to consider appropriate remedies.’

! Letter from Senatar Telena Cruz Nelson to PUC Chairman Jeffrey Johnson, dated June 26, 2018,

concerning Transfers of Money from the Enhanced 911 Emergency Reporting System.
14,

‘d.

912 GCA §12302(a).

* PUC Order, GTA Docket 18-02, dated September 30, 2018; see also, 12 GCA §12302(c).

Exhibit "'6"



ALJ Report

Request for E911 Investigation
GTA Docket 18-02

December 21, 2018

6. The ALJ now submits his Report on the E911 Fund Transfer Investigation to address
the issues set forth in PUC Order of August 30, 2018.

BACKGROUND-THE FACTS

7. On October 25, 2017, the Speaker of the Guam Legislature, Benjamin J.F. Cruz, sent
a letter to the Director of Administration regarding "Halt Special Revenue Fund
Permanent Transfers to the General Fund."; in his Letter, Speaker Cruz requested that

the Director should "immediately" cease transfers from Special Revenue Funds to the
General Fund.S

8. Speaker Cruz stated as follows with regard to the E911 Fund:
“Enhanced 911 Emergency Reporting System Fund

The Enhanced E911 Emergency Reporting System Fund (E911 Fund) Immdes a
source of funding for costs associated with Enhanced 911 Emergency

System and equipment and system costs as necessary. Between Fiscal Years
2014-2016, the DOA has permanently transferred approximately $3,041,134 out

of the E911 Fund to the General Fund, thereby artificially increasing the General
Fund balance.

Such transfers are exempted in § 12304(£), Chapter 12, Title 12 of the Guam
Code Annotated, which states, “Notwithstanding any other provision of law, no
monies in the Fund shall be expended for purposes other than provided for in this

Section, without the expressed approval of I Liheslatura. The Fund is exempt
from any transfer authority.”

9. Further facts came to light in a series of letters written in June, 2018 conceming
transfers of E911 Funds to the General Fund. In a letter to Governor Eddie Calvo, a
Commissioner of the Federal Communications Commission, Michael O°Rielly,

indicated ;;o the Governor that almost $4 million had been transferred out of Guam's
011 fund.

® Letter from Speaker Benjamin J.F. Cruz to Christine W. P. Baleto, Dircotor, Department of

Administration, Re: Halt Special Revenue Fund Permanent Transfers to the General Fund, dated
October 25,2017, at pgs. 1-2.

7 Letter from FCC Commissioner Mighael O'Rielly to the Honorable Bddie Calvo, Governor of Guam,
dated June 20, 2018,

2
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Request for B911 Investigation
GTA Docket 18-02

December 21, 2018

17.

18.

19.

20.

21.

23,

applicable to expenditures of funds which occurred in prior fiscal years, as the
section of law was not to be applied retroactively.

Further facts concerning the transfers of E911 funds were established before the
Guam Legislature through testimony in the FY2019 Budgst Hearing for the Guam
Fire Department, conducted on June 15, 2018

The Acting Fire Chief, Joey San Nicolas, presented the GFD proposed budget for

FY2018, In attendance for the Legislature were Speaker Cruz and Senator Telena
Nelson.

The testimony of Acting Fire Chief Jogy San Nicolas establishes that the following
amounts were “withdrawn” from the E911 Fund and “transferred” to the General
Fund of the Government of Guam between FY2014 and FY2017:

FY2014 $1,839,854.00
FY2015 $ 712,500.62
FY2016 $ 488,779.00
FY2017 $ 839,582.81

$3,880,716.43

Acting Chief San Nicolas indicated his belief that the funds transferred out were in

part “lapsed” or “unappropriated” funds that were “transferred by the Department of
Administration.”

Acting Chief San Nicolas indicated the funds were not utilized by GFD for the
procurement of the Next Generation E911 System, which was estimated to cost $2.5
Million. The proposed Fire Department Budget also contained an annual
appropriation of $400,000 for maintenance of the proposed new E911 System.

Acting Chief San Nicolas stated that he did sign acknowledgements that the
Department of Administration of the Government of Guam had permanently
transferred various amounts out of the E911 Fund. Every fiscal year the Department

of Administration transferred funds from the E911 fund that had not been utilized or
encumbered by GFD.

Acting Chief San Nicolas clarified that it was the Depariment of Administration that
transferred funds from the E911 Fund to the General Fund. The Department had told
him that the transfers were a "part of their accounting principles." Acting Chief San

2 YouTube Recording of the FY2019 Budget Hearing before the Guam Legislature for the Guam Fire

Department, June 15, 2018, (Committes / Budget Hearing - B.J.F. Cruz - Guam Fire Department -
June 15, 2018)

4
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24.

25.

26.

27.

28.

Nicoles denied responsibility for the transfers but indicated that the Department
caused such transfers to be made.

In addition to reviewing records and testimony, on December 13, 2018, the ALJ met
with Government of Guam Officials concerning the E911 Fund, including Chief
Legal Counsel Sandra Miller, Office of the Governor, Edward Birn, Director of the
Department of Administration, Deputy Fire Chief Michael Uncangco, BBMR
Deputy Director Lester Carlson, Acting Fire Chief, Guam Fire Department, and
Grace Edrosa (General Accounting Supervisar) and Michael Cabral from the
Department of Administration Division of Accounts.’®

Attached hereto as Exhibits 1 through 4 are Jowrnal Vouchers and Permanent
Transfer Acknowledgements for Transfers of Funds from the E911 Fund to the
General Fund of the Government of Guam for Fiscal Years 2014, 2015, 2016, and
2017 respectively. These documents confirm the amounts of the transfers as

established in the Testimony of Acting Fire Chief Joey San Nicolas before the Guam
Legislature.

Guam law at 5 GCA § 22204 requires the Government of Guam to comply with the
accounting standards promulgated by the Governmental Accounting Standards
Board (“GASB™), which is the successor to the National Committee on
Governmental Accounting.**

Director of Administration Edward Birn explained that the E911 Fund is a separate
fund, a Special Revenue Fund; however, there is no separate bank account for the
E911 fund. Rather, as explained by Accounting Supervisor Edrosa, E911 surcharges
are deposited in the General Fund Bank Account but recorded as E911 Revenues
originating from the E911 surcharges. The designation of the E911 surcharge
revenue as an “E911 Fund” is a GASB accounting mechanism that is designed to
track the origin of the surcharge revenues as they are deposited in the General Fund
and the amount of expenditures, if any, made from those same revenues.

Director Bim indicated that under GASB Statement No. 34, the funds transferred
from the E911 Fund to the General Fund are “interfund receivables.” In
governmental accounting and per GASB 34, an interfund receivable is a legally

¥ The ALJ thenks Chief Legal Counsel Sandra Miller for arranging the meeting; all of the officials
present were very helpful in providing all information requested by the ALJ,

“ 5 GCA § 22204; P.L. 13-96:1 (1975) (*Unless otherwise found to be impracticable, such rutes and
regulations shall provide that the principles of the governmental acoounting and reporting,

classification of funds and accounts, and accounting terminology shall conform to those recommended
by the National Committee on Governmental Accounting.")

S
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29.

30.

31

32.

33.

permissible short-term loan made between individual funds where momes are
transferred between the funds, usually for working cash purposes.!®

Guam law directly incorporates GASB 34 and the interfund accounting procedure by
authorizing the Governor of Guam to transfer to the General Fund any cash available
“from any appropriated Special Fund to ﬁmd the general appropriations authorized
by the Anrmal or Supplemental Budget™® Guam law also acknowl and
usually expressly restricts, interfund transfers for certain special funds.'?

Under GASB 34, if repayment of an interfund receivable is not expected withina
“reasonable time,” the interfund balances should be reduced and the amount that is
not expected to be repaid should be reported as a transfer from the fund that made

the loan (e.g., the E911 Fund) to the fund that received the loan (e.g., the General
Fund).!®

For interfund transfers involving special funds, Guam law establishes a period of
sixty (60) days as being a “reasonable time” under GASB 34 within which the
General Fund is supposed to pay an interfand loans withdrawn from a special fund.'®

In compliance with GASB 34 and 5 GCA § 4103.1, the corresponding interfund
receivables in the E911 Fund that were not expected to be repaid by the General

Fund within the 60-day timeframe were reported as permanent transfers to the
General Fund.

At the meeting on December 13, 2018, Deputy Fire Chief Michael Uncangco who
has been involved with the E911 system almost since its beginnings in 1999
confirmed that interfumd accounting transfers to and from the E911 fimd have
occurred for nearly all years since 1999, and not just FY2014 through FY2017.

15 GASB STATEMENT No. 34 at § 112(a)(1) [Reporting Interfund Activity), Basic Financial
Statements—and Management's Discussion and Analysis—for State and Local Governments.

165 GCA § 4103.1.

"7 See, e.g, 4 GCA § 4302.3 (disallowing interfund transfers from the Section 2718 [Medical Loss
Ratio] Fund); 5 GCA § 15151(1)(1)(D) (authorizing reimbursements to the Guam Preservation Trust
interfund payables); 11 GCA § 26208.3 (disallowing interfund transfers out of the GMHA Medicaid

Matching Fund); 17 GCA § 14203 (disallowing interfund borrowing from the GDOR First General
Trust Fund).

"1a,

5GCA §4103.1 (
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ANALYSIS

34. The ALJ finds that the four transfers of funds by the Department of Administration
from the E911 Fund to the General Fund between FY2014 through FY2018 do not
constitute a violation of 12 GCA § 12301 et. seg., Article 3, *911” Surcharge.

35. The 911 surcharge was created by the Guam Legislature through Public Law 25-055
on June 30, 1999, “to fund the just and reasonable expenses of operating and
maintaining the ‘911’ system, which shall the responsibility of the Guam Fire
Department. . %

36. The Guam Public Utilities Commission established the 911 surcharge in the amount

of $1.00 permnnﬂl per subscriber line and per line number for commercial mobile
radio service.!

37. From the inception of the surcharge, the E911 Funds were collected by telecom
companies from subscribers for the specific purpose of operating and maintaining
the “911” system. The money collected by the E911 surcharge collected, and the
mter&teumed,atetobeusedbytheGumnF:reDeparhnentforenhancedS’ll
equipment and system costs.** The Fund recorded such costs that were so expended
as expenditures.

38. 12 GCA § 12304(e) provides that: “notwithstanding any other provision of law, no
monies in the Fund shall be expended without appropriation by I Likeslatura.”

39. The Guam Snpreme Court has deﬁned the term “expenditure” as meaning a
“disbursement” or “a sum paid out.”?

40. The Guam Procurement Law expressly contemplates that an “expenditure” involves
a sum of mongy pmd out “irrespective of their source,” particularly for the purchase
of goods or services.?* The Guam Procurement Law applies to expenditures whose
source of funding is the E911 Fund.

” | 12 GCA § 12302(d).
2 12 GCA § 12302(c).

212 GCA § 12304(d).

B In re Reguest of I Mina' Trentai Dos Na Liheslaturan Guahan Relative to the Use of Funds from
the Tax Refund Efficient Payment Ir. Fund, 2014 Guam 15, § 61 (Sup Ct. Guam 2014), citing
BLACK'S LAW DICTIONARY 617 (8th ed. 2004),

#5Q0A§ 5004(b) (“This Chapter shall apply to every expenditure of public funds irrespective of
their source, including federal assistance funds except as otherwise specified in § 5501 of this Chapter,
by this Territory, acting through a governmental body as defined herein, . . %)

7
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41,

42,

43.

45.

46.

GASB Interpretation No. 6 similarly defines an “expenditure” as a “decrease in net
financial resources.”*

The Department of Administration did not violate 12 GCA § 12304(e) of § 12304(f)
which pmhiblts expenditures from the E911 Fund without appropriation because no
monies in the Fund were “expended.” Interfund loans are not “expenditures” where
sums of monies are disbursed or otherwise “paid out” as is defined by the Guam
Supreme Court, nor do they cause a “decrease in net financial resources” as defined
by GASB Interpretation No. 6. In fact, GASB 34 specifically states that an interfond

loan should n0t be reported in the financial statements as “uses” of the lending fund,
which in this case would be the use of E911 Fund.?®

For the same reasons, the Department of Administration did not violate 12 GCA §

12304(f) which prohibits expenditures from the E911 Fund without the expressed
approval of 1 Liheslatura.

The Department of Administration did not violate 12 GCA § 12304(f) which
exempts the E911 Fund from “any transfer authority.” The term “transfer authority”
refastnthzauﬂmnty of the Govemor to transfer budgetary appropriations and cost
savings.?’ In ﬂle absence of a specific appropriation request by the Guam Fire
Department;”® the E911 Fund is primarily funded by telecom surcharge co]lecttons
and not by budgetary appropriations to which the transfer authority would apply.2’

RECOMMENDATIONS

The PUC should determine that the Government of Guam, the Department of
Administration, and the Department of Administration Directors holding office
during the period between FY2014 to FY2017 did not violate the provisions of 12
GCA § 12301 et. seq., Article 3, “911” Surcharge, as set forth in this Report.

In order to recover the $3,880,716.43 in interfund receivables to the E911 Fund that
were booked as transfers during the period between FY2014 to FY2017, the

* GASB INTERFRETATION NO. 6 at Appdx. C, § .118 [Expenditure Reoognition), Recognition and
anrmant of Certain Liabilities and Expenditures in Governmental Fund Financial Statements.

% (GASB STATEMENT No. 34 at 9 112(a)(1) (“[Interfund activity] should not be rsported as other
financing sources or uges in the fund financial statements,”)

5 GCA § 1A104.

12 GOA § 12302(D).

3 5 GCA § 12304(0).
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47.

48.

49.

Department of Administration should be ordered to reverse the original interfund
transfers in accordance with governmental accounting standards and practices.

Copies of the PUC Order herein should be served upon the Government of Guam,
the Department of Administration through its present Director, and to former
Directors Benita Manglona, Kathryn Kakigi, and Christine Baleto,

In accordance with law and Commission past practice, the PUC expenses in
conducting the investigation hereunder shall be deducted from the E911 Fund.

An Order is submitted herewith for the consideration of the Commissioners.

Dated this day of January, 2019.

Frederick J. Horecky
Chief Administrative Law Judge
Guam Public Utilities Commission



